TODD N. HALLOCK (7061)

Hallock & Hallock, a Profcssional Corporation
Attorney for the Plaintiff

112 East 100 North, Suite A

P.O. Box 4171

Logan, Utah 84323-4171

Tele: (435) 753-2335

IN THE FIRST JUDICIAL DISTRICT COURT
COUNTY OF RICH, STATE OF UTAH

FRANK E. WESTON & SONS, CO., * COMPLAINT FOR DECLARATORY
* JUDGMENT
Plaintiff, *
%*
V. *
*
PAUL W. LAMBORN, * Civil No.
TRUSTEE OF THE PAUL W. * Judge:
LAMBORN REVOCABLE TRUST, *
LAMBORN RANCHES, L.L.C.,,aUtah  *
Limited Liability Company, and ROBERT *
L. MORGAN, STATE ENGINEER, *
*
*k

Defendants.

COMES NOW the Plaintiff, above named and for Complaint against the above named

Defendants allege as follows:

1. Plaintiff, Frank E. Weston & Sons, Co., now is, and at all times mentioned was, a
partnership with its principal place of business in the County of Rich, State of Utah.

2. Upon information and belief, Defendants, Paul W. Lamborn, Trustee of the Paul W.
Lamborn Revocable Trust and Lamborn Ranches, L.L.C. are the owners of certain real
property and water rights appurtenant thereto in Rich County State of Utah.

3. The Defendant, Robert L. Morgan is the State Engineer who by statute and by the terms
of the Decree and Order is to administer the Order and Decree. at issue herein.
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10.

11.

The real property and water rights at issue herein are located in Rich County, State of
Utah.
The water rights at issue herein were adjudicated as part of that case captioned In the

matter of the General Determination of the Rights to the Use of All the Water, Both

Surface and Underground, Within the Drainage Area of the Bear River and All Its

Tributaries in Utah First Judicial District Court, originally in Rich County, but transferred

to Cache County in approximately 1958.

In that matter, it was ordered, adjudged, and decreed that the parties hereto and/or their
predecessors in interest had certain water ri ghts in and to certain tributaries of the Bear
River to wit: North Creek, Little Cheney Spring Stream, Jebo Creek, Tuft Creek, and
Judd Kimball Spring Stream. (See the “Red Book”).

By subsequent conveyances for valuable consideration, the Plaintiff in the present action
is and has become the successor in interest and owner of water and water rights in the
above referenced tributaries.

Plaintiff uses such water and water right to irrigate its real property.

Plaintiff upon information and belief alleges that Defendants Lamborn and Lamborn
Ranches, L.L.C. in the present action are the successors in interest and owners of certain
water rights in the above-referenced tributaries.

The State Engineer’s Office is statutorily and by that Interlocutory Order referenced
below charged with administering and enforcing the water rights of the respective parties.

Pursuant to an Interlocutory Order dated 24 March 1958 the following Order was made:




ORDERED, ADJUDGED AND DECREED that North Creek, Little Cheney
Spring Stream, Jebo Creek, Tuft Creek and Judd Kimball Spring Stream be and
they are hereby, declared to be tributary streams to Meadowville Creek, and it is

further

ORDERED, ADJUDGED AND DECREED that the priority of all of the above
named water users for irrigation from said Meadowville Creek and its tributaries
above named be, and they are hereby, declared to be equal and shall be set as of

the year 1863, and it is further

ORDERED, ADJUDGED AND DECREED that all of the waters of
Meadowville Creek and its tributaries for irrigation purposes shall be distributed
to the owners and users thereof by and under the direction of the Utah State
Engineer for the year 1958 in accordance with the attached priority schedule and
due consideration shall be given and proper allowance made for the following

factors:

‘a. When there is sufficient water to satisfy all rights, distribution shall be
made as if there were three separate units, namely (1) North Creek and Little
Cheney Spring Stream, (2) Jebo Creek, Tuft Creek and Judd Kimball Spring
Stream, and Meadowville Creek above and including the Meadowville Ditch
Diversion, (3) Meadowville Creek below the Meadowville Ditch diversion, and
(4) those lands on Lower Meadowville Creek whose irrigation rights are satisfied
from subsurface sources and have no call on surface flow Meadowville Creek.

b. When there is not sufficient water to satisfy all rights, the State
Engineer shall distribute the water on a pro rata basis to all users from all of the
above sources. on an interest basis from each diversion.

c. The State Engineer, in the exercise of his proper discretion, may direct
that the water user shall use his fractional share of the stream or may direct the
user shall take all of the stream for a fractional part of the time; and in order to
properly distribute said water, the State Engineer shall exercise his statutory
authority to require the installation of measuring devices and headgates that are
reasonably necessary to make such distribution of water.

(See 24 March 1958 Interlocutory Order attached hereto as Exhibit “A” and incorporated
herein by reference.)

That order further stated: “That copies of this order and of said priority schedule shall be
transmitted to counsel and to all parties concerned and shall become effective upon its
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14.

15.

16.

17.

18.

19.

entry by the Court and shall continue in effect for 1958 and thereafter until and unless

same is amended.”

Upon information and belief, neither the “Red Book”, nor any other order or Decree

amended the 1958 Interlocutory Order.

In the summer of 2000, there was insufficient water to meet the needs of those holding
the above-described water rights.

The Defendants have refused to make available water to be distributed in accordance with
the water rights of the Plaintiff on a pro rata basis in compliance with the 1958 Order.
Thereby continuing in maximum usage of their own right while Plaintiff received little or

no water.

The Office of the State Engineer has refused to take any action to enforce the terms of the
1958 Order.

The Office of the State Engineer has refused to install, at the expense of the users of said
water, measuring devices reasonable and necessary to ensure the appropriate distribution
of water.

Unless restrained by order of this Court, Defendants will continue to interfere with the
Plaintiff’s water rights and deprive the Plaintiff of the quantity of water to which Plaintiff
is entitled thereby causing great and irreparable injury to the Plaintiff.

Plaintiff has no plain, speedy, or adequate remedy at law for the reason set forth above.
WHEREFORE, Plaintiff requests:

A. A Declaratory Judgment enforcing the terms of the 1958 Interlocutory Order;




B. Judgment permanently restraining Defendants from acting in such manner as to

decrease the flow of water in Plaintiff’s right and to comply with the terms of the

1958 Order;

C. Judgment from this Court requiring the installation measuring devices to ensure
proper distribution.

D. A preliminary injunction restraining Defendants, Lamborn and Lamborn Ranches,

L.L.C. from decreasing the flow of water until final determination can be made of
this matter on its merits; and
E. Costs of suit, and such other and further relief as may be proper.

DATED this 1 day of March 2001.

Hallock & Hallock, a Professional Corporation

TODD N. HALLOCK
Attorney for Plaintiff

Plaintiff’s address:
P.O.Box 117
Laketown, Utah 84038
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I THE FIRST JUDICIAL DISTRICT COURT, IN AKD JFOR 1ICH CCUKTY,
STATE OI' UTAH

Il THE LATTIR QF THE GENERAL )

DETERMINATION OF ALL 1T'HE RIGHTS

TO TLE USE OF WATER, BOTH SUR- )

FACE AND UIIDERGROUND, WITHIN THL INTERLOCUTORY ORDER /
DRAIHAGE AREA OF THE DEAR RIVER ) v s o -]

) o ST S 7D/

I UTAIl, RICH COUNTY DIVISION. /.,\ ¢ /’]

The above entitled cause came on regularly for hearins hefore
the Court at Randolph, Utah; the State Engineer appearings Ly llobert
L. Forter, Assistant Attorney General; Joseph il. Weston, John ©.
Weston and Frank E. Weston appearing by Edward W. Clyde; J. . Cook,
Oris K. Cook and Lew D. Cook appearing by Milton A. Oman; Harold
Jolinson and Yarrell Johnson appearing by Paul Thatcher; Del Clarence
Cook appearing by George D. Preston; and Stanley Mattson, the Estate
of Ole liattson, deceased, klijah C. Willis and Joseph C. Willis
were duly notified but £iled to appear; and evidence having been
presented and received and the matter submitted and the Court, being
Tully and truly advised in the premises and having heretofore made
and entered its IFindings of Fact and Conclusions oi Law herein, now
orders that an interlocutory decree be entered in accordance there-
with; wherefore, by virtue of the law and the premises, it is

CRDERLED, ADJUDGED AND DECRELD that North Creek, Little Cheney
Spring Stream, Jebo Creek, Tuft Creek and Judd Kimball Spring Stream
be, and they are hereby, declared to be tributary streams to
Meadowville Creek, and it is {further

OHDERED, ADJUDGED AHD DECREED that the priority of all of the
above named water users for irrigation from said Meadowville Creek
and its tributaries above named be, and they are hereby, declared to
be equal and shall Le set as of the year 1863, and it is further

ONRDERED, ADJUDGED AND DECREED that all of the waters of

lieadowville Creek and its tributaries fgg irrigation purposes shall be
?_Rebucee Peot PRIGH county oLERY,
PO HEREBY CERTIFY THAT THIS IS A
FU.L, TRUE AND CORRECT COPY OF
THZ DRIGINAL.

DMEHJS'jc-OG




distributed to the owners and users thereoi by and under the direction
of the Utah State Lnpineer for the vear 1956 in accordance with the
attached priority schedule and due consideration shall he riven and
proper allowance made for the followins Tactors:

a. When there is sufficient water to satisfy all rishts,
distribution shall be made as ii there were three éeparate units,
namely (1) North Creek and Little Cheney Sprinz Stream, (2) Jebo
Creel:, Tuft Creek and Judd Kimball Spring Stream, and lleadowville
Creek above and including the Feadowville Ditch Diversion, (3)
l'eadowville Creek below the leadowvilk Ditch diversion, and (4) those
lands on Lower lieadowville Creek whose irrigation requirements are
satisfied from subsurface sources and have no call on surface [low of
lieadowville Creel.

b. Vhen there is not sufficient water to satisfy all rights,

the State lintineer shall distribute the water on a pro-rata basis to

all users from all of the above sources. e— e AmZeasrond Aﬁ;ad)ﬁﬁ—hv

zacth das M",’f";""r; B X . .
c. The 3tate Lngineer, in the exercise of his proper dis-

cretion, may direct that the water user shall use his fractional share
of the stream oi* may direct that the user shall take all of the stream
a fractional part of the time; and, in order to properly distribute
said water, the State Engineer shall exercise his statutory authority
to require the installation of measuring devices and headpates that
are reasonably necessary to make such distribution of water.

d. That the State bngineer shall securc the services ol a
water conmissioner to distribute the water under said priority
schedule and shall proceed in accord with state statutes in assessing
the water users for such services; and the State Lngineer is hereby
specifically authorized to withhold water from any user who fails to
pay his assessment within the time allotted by the State Engineer.

Any measuring devices reasonably required to distribute water under
said priority schedule that are of benefit to the entire watcr system
as distinguished from a device that measures water to the individual
user shall be installed after collection of the cost thereofl Ly

assessment as above set forth either in the year 1958 or in anv

succeedins vear as the State Lingineer shall determine.

-




e. At the conclusion of the 1958 irrigation season, the State
Enrineer shall formulate a report of his activities and shall present
the same, tosether with his recommendations for succeedinf vear s Lo
the Court sitting in Randolph, Utah, on Wednesday, hovember‘Jf 1958,
at 11:00 a.m. or at such other time as the Court may direct.

f. 'That any party who mav claim to be aamazed by the distri-
bution as above ordered shall have the right at any timejupon 30 days

notice to all other parties, to petition the Court for such relief as

he may seek.

m That copies of this order and of said priority schedule

DR

shall be transmitted to counsel and to all parties concerned and shall

become effective upon its entry by the Court and shall continue in
£~ths RA]S
Cin (0207 Detnn ‘ /d (L e~

,/Z/J_ll’l__(/ 3 19} .."" -]

effect‘ i
(Lenlef cog

(Ltey ( .
Saall ﬁ ted this sz day of

N
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PRIORITY SCHEDULE OF MEADOWV ILLE & TRIHITARIES Decerber mv 1557
UNIT_NO. 1_- NORTH CREEK & LITTLE CHEWEY_SFRING STREAM _ Page 1.

WATER USER'S TOTAL
FRIOR F1CW FERIMD OF USE CLAIM NO. CLAIMANT ACRES

REMARKS

1863 2.00 cfs. April 1 - Sept, 30 ash Je. N, Cook

1863 L4.00 cfs, April 1 = June 30 868 Del Clarence Cook

lll"lllll'll'l""llll'

1863 L.00 cfs. April 1 - June 30 825 Farrell Johnson

1863 2.50 cfs, July 1 - Sept. 30 856 Jo No Cook, % Int.

824 Del Clarence Cook, 4 Int,

863
1202
1221
1222
1223

Lo.38
#The period of use allowed for the irrigation season is April 1 to

Sept. 30, both inclusive, Even though the Aprii 1 date
"the normal period when irrigation water cun be beneficially used by plants in this area, it is felt no user beloy Me
fected by adopting this date, It is also pnssible that some benefit to lower us

alleviating in part an aggravated flooding of

Precedes by 30 days
adowville Creek can be alversely af-
Srs may be derived by Spreading vaeles gror higier langs cavly, thus
i in ause of grealer returr fiow.

Wi

>




LITTLE CHEMEY SPRING STREAM

Page 2,

WATER USER'S ) TOTAL
PRIORITY FLGW PERIOD OF USE CLATM NO, CLATHANT ACRES REMARKS
1863 0.5 cfs. hpril 1 - Sept. 30 743 Jo Ne Cook, W Int. 66.52
900 Del Clarence Cook, % Int, 16.93
S0: 2 BP0 GREFK, TUFT GREEK, MEADOWVILLE CREEK_AWD_JUTD KDALL SPRDI
JEBO CRFEK
1863 L.O cfs. (See Remarks) 874 Oris K. Cook, 9/L48 Int. When the combined flows of Jebo
1219 Crcek and Tuft Creekx at the head
1221, of the Tuft Creck ditch is ly,9
1326 50,15 cfsc, or more at 8 AM, on May 18,
the period of use Vill Le from
867 Del Clarence Cook, 15/48 Int, April 1 to June 1, both incl,
1206 If the flow at the above~mentioned
1210 point is less thaa 4,9 cfs. at 8
1212 AM. on May 16; the period of use
1307 Will be from April 1 thru May 18,
1325 60,57 both inecl,
1229 Lew D, Cook, 8/48 Int, 28.80
’ 850 Je Ne Cook, 16/48 Int.
851
1225




PRIORTTY

1863

FLOW

N'—&m OHM.

PERIOD OF USE

(See Remarks)

WATER USER'S
CLATM NO,

881
8814

882
86824
8828

866
898

852
853
1343

1230

873
L7
n72
190

12l
12,5
1247
1248
1211
127

JEBO CREEK (Cont:d)

CLATMANT
Harold Johnson,48/672 Int,
Farrell Johnson, 25/572 Int,
Joseph R. Weston)
John E. Weston ) 104,/672 Int,
Frank E, Weston )
Ole Mattson Est., 16/672 Int.
Stanley Mattson, 47/672 Int,

Je No Cock, 144/672 Int,

Lew D. Cook, 288/672 Int,
Oris K. Cook, 108/672 Int,

Del Clarence Cook, 5)/672 Int.

TOTAL
ACRES

5k.05
7.88
L1.L7
1.78
2.1
38.75

28,05

20,18
28.80

50,15

55.42

Paze 3,

REMARKS

When the combined flows of Jebo
Crezx and Taft Crezk at the head
of the Tuft Creak ditch is 4.9
¢iss or mors 2t 8 AM, on May 18,
the period of use will be from June
2 to mmﬁ.ﬂc WCl ,UDﬂD_ M.HPDH? I the
flow at the abeve-mentiones peint
is less than L9 ofs, at 8 4.M. on
May 18. the period of use will be
f>on Fay 19 thr Sept, 30, both
incl,




PRIORITY F1OW PERIOD OF USE
1863 * 4.0 cfs. (See Remarks)
TT1883 T T T T8 efs. — (See Remarks)

WATER USER!'S
CLAIM NO,

876
1198

1316
1273
1199
1200
1197

849

1272
1213
1216
2

875
121

27
88L
88LA
885
8854
865B
886

897

TUFT CREEK
CLATMAND

Oris K. Cook, 7/L2 Int,

Del Clarence Cook, 7/L2 Int,
Lew D. Cook, 6/42 Int.

Jo No Cook, 22/142 Int,

Lew D. Cook, L1/134} Int.

Oris K. Cook, 72/13l4; Int,

Del Clarence Cock, 72/13LL Int,
Harold Johnson, 128/13L) Int,
Farrell Johnson, 50/13LL Int.
Joseph R, Weston)

John E, Weston ) L32A3L) Int,
Frank E, Weston )

Ole Mattson Est., 32/A3LL Int,
Stanley Mattson, 126/23Y), Tnt,

TOTAL

18.9L
.60

28.80
15.53
15053

28.80

18,94
k.60
Sh.05
788
L7
78
211
38,75
28,05

_—— e e = e - -

Pags U,
REMARKS

When the combined flows of Jebo
Creek and Tuft Creek at the head
of the Tuft Creek ditch is L.9
efs. or'more at § AM, on May 18,
the period of use will be froo:
April 1 to June 1, both incl., If
the ‘flow at the above-mentioned
point is less than L.9 cfs, at 8
AM. on May 18, the period of use
Will be from April 1 thru May 18,
both incl,

When the combined flows of Jebo~ —
Creek and Tuft Creek at the head
of the Tuft Creek ditch is L9 cfa,
or more at 8 AM, on May 18, the
period of use will be from June 2
to Sept. 30, both incl, 1 the
flow at the above-mentioned point
is less than 1.9 cfs, at 8 AM, on
May 18, the period of use will be
fram May 19 thru Sept, 30, both
inecl,




TUFT CREEK (Cont'd)

Page 5.
WATER USER'S . TOTAL
PRICRITY FLOW PERIOD OF USE CLAIM No, CLAIMANT ACRES i
818 Ole Mattson Est. 8/33% Int. 38,75 When the combined flows of Jebo
1863 2.5 cfs. (See Remarks) 1 Creek and Tuft Creek at the head
819 Harold Johnson, LL/336 Int. 54405 of the Tuft Creek ditch is L.9
¢fs., or more at 8 A.M, on May
8194 Farrell Johnson, 36/33% Int. 7.88 18, the period of use will be
from April 1 to June 1, both incl,
896 Stanley Mattson, 32/336 Int, 28,05 If the flow at the above-mentioned
point is less than l;,9 cfs, at 8
679 Joseph R, Weston) L.h7 AM. on May 18, the period of use
6794 dohn E. Weston )216/33% Int, 1.78 will be from April 1 thm May 18,
6798 Frank E. Weston ) 2,11 both incl,
MEADOWVILLE CREEK
186 Le3 cfs April 1 - Sept, 30 823 Joseph R, Weston) :
2 889 ) 86.40
8234 John E, Weston )216/33 Int,
8894 ) 1.78
823p Frank E. Weston )
8898 , ) 2.1
820 Je No Cook, 216/672 Int. 31.57
895 Stanley Mattson, 63/672 Int. 28,05
821 Harold Johnson, 73/33% Int, 5h.05
. 8214 Farrell Johnson, 88/672 Int. 7.88

822 Ole Mattson, Est. 16/672 Int. 39,77




JUDD KIMBALL SPRING STREAM . Page 6,

WATER USER!S TOTAL
PRICRITY FLOK PERID OF USE CLADY NO, CLAIMANT ACRES REMARKS
te When the combined flows of Jebo
1863 0.5 cfs, (See Remarks) m_ww Jo N Cook, 11L/336 In Creek and Tuft Oresk o woe troy
1227 12,69 of the Tuft Creek ditch is 4,9
cfs. or more at 8 A.M, on May 18,
e Cook, 1 Int. the period of use will be from
mr.gu Pel Clarenc » 11b/336 16,93 April 1 to June 1, both incl, If
the flow at the & ove-mentioned
point is less than 4,9 cfs, at 8
~AMe on May 18, the period of use
will be from April 1 thru May 18,
both MHHOH.
(Water User's Claims Nos,.8k2 & 1227
are part of Judd Kimball Spring
Stream right, but are diverted from
Meadowville Creek)
|||||||||||||||| 8 Jo No Cook, 72/336 Int, When the combined flows of Jebo
1663 0.5 ofs, (See Renarks) mww » 72/ : Creek and Tuft Creek at the head of
1220 12,69 the Tuft Creek ditch is 4.9 cfs, op
mare at 8 A.M. on May 18, the period
8L6 Del Clarence Cook, 72/336 Int. of use will be from June-2 to Sept,
8L5 16,93 30, both incl, If the flow at the
above=mentioned point is less thapn
89} Stanley Mattson, 32/336 Int, 28,05 b9 cfs. at 8 AM, on Mzy 18,the
period of use will be from May 19
839 Harold Johnson, 20/336 Int, SL,05 thru Sept, 30, both inel,
839A Farrell Johnson, 24/336 Int., 7.88 (Water User's Clams Nos.847, 89l
839,8394,& 1220 are part of Judd
80 Ole Mattson, Est. 8/336 Int, 39.77 Kimball Spring Stream right .» but
. are diverted from Meadowville Creek)
1863 0.5 cfs, April 1 - Sept, 30 838 Joseph R. Weston, 108/336 Int, 86,40 (Water User's Clain No.B838 is part

of Judd Kimball Spring Stream right
but is diverted from Meadowville Creek)



LITTLE SPRING (Jebo Creek)

Page 7.
WATER USER'S TOTAL
PRIORITY FICW PERICD OF USE CLAIM NO. CLAIMANT ACRES REMARKS
1863 0.5 cfse April 1 = Sept, 30 mww Del Clarence Cook, % Int.
, 12
1205 27.87
Thl J. N. Cook, 3 Int,
1226 Lo65
ANDREY SPRING (JUDD KIMBALL SPRING STREAM)
1863 0.25 cfs. April 1 - Sept. 30 W5 Je Neo Cook 15.15
UNIT NO. 3 - TEMPLE CREEK AND MEADOWYVILLE CREEK
TEMPLE CREEK
1863 2.5 cfs, April 1 - Sept, 30 817 Joseph R. Weston, 1/3 Int, 3k.36
836 Harold Johnson, 1/3 Int. 54.05
837

Ole Mattson Est., 1/3 Int,

118,50




PRICRITY
1863

20
16,186

PERIOD OF USE

April 1 = Sept, 30

VATER USER?'S
CLATH NO,

902
1332

832
1170
nn

680

828
1160
1180

8334
179
1333

827

828a
833
1181

835
821
1159
1334
1185
831

8294
8298

MEADOWVILLE CREEK

CLAIMANT

Stanley Mattson, 1/L40 int.

Joseph R, Weston,7/L40 Int.

Farrell Johnson, 5/40 Int.

Harold Johnson, L/L0 Int,

Ole Mattson Est., 11/40 Int,

Elijah C, Willis)
Joseph C, €wHHvaHw\ro Int,

TOTAL
ACRES

.27

1,2.88

81,07

78.83

210,48

20L.77

Page 8,

REMARKS




UNIT_NO, b_= MEADOWVILLE CREEK_ Page 9.
SUB=-TRRIGATED WITHOOT SURFACE DIVERSION
WATER USER!S TOTAL
PRIORTTY FLOW PERICD CF USE CLATA NO, CLAIMANT ACRES REMARKS
1863 2oril 1 teo Seot, 30 1186 Claude G, Willis
1189 55469
1363 4oril 1 to Sept. 30 187 Weston Ranch & Livestock Co,
- ; 1168 3L.28



